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ORDER 

PER SUCHITRA KAMBLE, JM 

This appeal is filed by the assessee against the order dated 14/01/2019 

passed by CIT(A)-16, New Delhi  for Assessment Year 2017-18. 

 2.  The grounds of appeal are as under:- 

1. “On the facts and circumstances of the case, the order passed by the 

learned Commissioner of Income Tax (Appeals) [CIT(A)] is bad both in the eye 

of law and on facts. 

2.  On the facts and circumstances of the case, the learned CIT(A) has erred 

both on facts and in law in confirming the disallowance of Rs.12,00,000/- 

made by the Ld. AO without considering that the payment has been made 

through banking channel, TDS was deducted on said payments , ledger 
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confirmation has also been filed along with bills of commission agents. 

3.  That having regards to the facts and circumstances of the case Ld. CIT(A) 

erred in partly disallowing of Rs. 5,71,697/- on account of cessation of 

trading liability U/s 41(1) of the Act. 

4.  That having regards to the facts and circumstances of the case Ld. CIT(A) 

erred in partly disallowing of Rs. 16,20,000/- on account of cessation of 

trading liability u/s 41(1) of the Act.” 

 

3.  The assessee is engaged in the business of trading of dry fruits, Kirana 

Items etc. Return of income was filed on 30/09/2013 declaring an income of 

Rs. 9,66,700/-. During the course of assessment proceedings, the Assessing 

Officer  made an addition of Rs.9,49,856/- being loss treated as cessation of 

liability u/s 41(1) of the Income Tax Act.  The Assessing Officer recorded a 

finding that there was a misappropriate increase in commission and in the 

absence of documentary evidence to substantiate the claim of the assessee that 

commission had been genuinely paid.  The Assessing Officer disallowed Rs. 

12,00,00/- of the commission.  The Assessing Officer also examined the fresh 

loans of Rs. 17,40,000/- reflected in the books of assessee and concluded that 

the assessee had not discharged his onus regarding the identity, genuineness 

and creditworthiness of lender and added the same to the income of the 

assessee by invoking Section 68 of the Act.  The Assessing Officer also made a 

disallowance on account of miscellaneous expenses.  

 

4. Being aggrieved by the assessment order, the assessee filed appeal before 

the CIT(A).  The CIT(A) partly allowed the appeal of the assessee. 

 

5. None appeared on behalf of the assessee and there is no adjournment 

application on behalf of the assessee.  The notice has been duly served to the 

assessee.  Therefore, we are taking the submissions of the assessee before the 
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CIT(A)  as well as before the Assessing Officer as contentions/arguments before 

us. 

 

6. The Ld. DR relied upon the assessment order and the order of the CIT(A).  

The Ld. DR further submitted that as regards Ground No. 1, the CIT(A) has 

given a categorical finding that the loan amount was outstanding for more than 

2 years and no interest was paid on the said loans.  The said loan was also 

within the family and thus there is a clear lack of intention to pay back these 

loans.  Therefore, the Assessing Officer rightly treated these two loans as 

cessation of liability.   As regards Ground No.2, the Ld. DR submitted that the 

Assessing Officer has given a remand report to the CIT(A) and admitted the 

additional evidence.  Therefore, the Assessing Officer as well as these CIT(A) 

rightly hold that the assessee fail to discharge its onus as regards identity, 

genuineness and credibility of the parties. As regards Ground No. 3, the Ld. DR 

submitted that the CIT(A) rightly held that since no evidence whatsoever to 

prove the genuineness of the loan amount was given by the assessee and the 

creditworthiness of the lender was also not prove, therefore, the addition of Rs. 

17,40,000/- was rightly made by the Assessing Officer .  

 

7. We have heard the Ld. DR and perused the material available on record.   

As regards ground No.1, the CIT(A) has given a detailed finding and there is no 

prima facie evidence that these loans amounts will be paid in future.  

Therefore, the Assessing Officer rightly treated it as cessation of liability.  

Ground No. 1 is dismissed. 

 

8. As regards Ground No.2, the CIT(A) has given a categorical finding that 

the commission expenses were not at all proved by the assessee from the 

evidence submitted before it.  But there is a confirmation of ledger accounts 

which was before the CIT(A) upon which the Assessing Officer  has also not 

commented in the remand report.  Therefore, it will be appropriate to remand 
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back this issue to the file of the CIT(A) for proper adjudication.  Ground No. 2 is 

partly allowed for statistical purpose.  

 

9. As regards Ground No.3, though the CIT(A) has taken a cognizance of the 

evidence at the same time, the comment upon the evidence is lacking.  

Therefore, it will be appropriate to remand back this issue to the file of the 

CIT(A) for proper adjudication.  Ground No. 3 is partly allowed for statistical 

purpose. 

 

10. In result, the appeal of the assessee is partly allowed for statistical 

purpose.  

                 Order pronounced on this  12th Day of May, 2020. 

 
       Sd/-           Sd/- 
 (PRASHANT MAHARISHI)                                   (SUCHITRA KAMBLE) 
  ACCOUNTANT MEMBER                         JUDICIAL MEMBER 
 
 
Dated:              12/05/2020 
R. Naheed 
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